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Summary 

Two Senate rules affect the authority of conferees to include in their report matter that was not 
passed by the House or Senate before the conference committee was appointed. Colloquially, 
such provisions are sometimes said to have been “airdropped” into the conference report. First, 
Rule XXVIII precludes conference agreements from including policy provisions that were not 
sufficiently related to either the House or the Senate version of the legislation sent to conference. 
Such provisions are considered to be “out of scope” under long-standing Senate rules and 
precedents. Second, Paragraph 8 of Rule XL1V establishes a point of order that can be raised 
against “new directed spending provisions,” or provisions in a conference report that provide 
specific items of appropriations or direct spending that were not committed to the conference 
committee in either the House or Senate versions of the legislation. 

The process for disposing of either a Rule XXVIII or a Rule XL1V point of order allows the 
Senate to strike “out of scope matter” or “new directed spending provisions” from the conference 
report but agree to the rest of the terms of the compromise. It is not in order, however, for either 
chamber to alter the text of a conference report, and therefore the process converts the text of the 
conference compromise minus the “new matter” or “new directed spending provisions” into an 
amendment. If the Senate agrees to this amendment, it is then sent to the House for consideration 
in that chamber. The points of order under Rule XXVIII and Paragraph 8 of Rule XLIV can be 
waived with the support of three-fifths of all Senators duly chosen and sworn (60 Senators if there 
are no vacancies). A figure at the end of the report outlines the procedural steps for disposing of 
these points of order when they are raised against conference reports. 

Senate Rule XXVIII: Out of Scope Material 

Senate and House rules place restrictions on the kinds of agreements conferees can propose to 
their two houses. Implicit in the rules of both chambers is the requirement that conferees resolve 
the differences committed to them by reaching agreements within what is known as “the scope of 
the differences” between the House and Senate versions of the bill. The conferees may accept the 
House position, the Senate position, or a position that is a compromise between them. Any 
position that is not within this range of options exceeds the scope of the differences between the 
two houses. It constitutes “matter not committed to them by either House,” 1 and makes their 
conference report subject to a point of order on both the House and Senate floor. 

In practice, these restrictions are not as stringent as they may seem on their face. The House often 
waives its rules that restrict the authority of conferees, and the Senate has developed precedents 
that grant its conferees considerable latitude in reaching agreements with the House, especially 
when they are in conference with a bill from one house and a single amendment from the other 
house that proposes to replace the entire text of the bill. 2 Rulings and practices in the Senate have 
left the chamber with a body of precedents that allow the inclusion of new matter as long as it is 
reasonably related to the matter sent to conference. 3 



1 Senate Rule XXVIII, paragraph 3; see also House Rule XXII, clause 9. 

“ Floyd M. Riddick and Alan S. Frumin, Riddick’s Senate Procedure: Precedents and Practices, 101 st Cong., 2 nd sess., 
S.Doc. 101-28 (Washington: GPO, 1992), (Hereinafter Riddick 's Procedure), pp. 460-464. 

3 The rules and precedents associated with Senate Rule XXVIII are more complicated than summarized here. For more 
information, see CRS General Distribution Memorandum, Senate Decisions Concerning the Authority of Conferees 
(continued...) 
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